
Surrogacy Law: Will 2025 see the protection of 
parental status for intended parents? 

 
It was perceived to be the preserve of the rich 
and famous, however in the last 10 years, 
surrogacy has quadrupled in England and 
Wales and it is becoming an increasingly 
sought-after option for both couples and 
individuals wanting to start a family. As 
reproductive technology advances, an 
increasing number of people are turning to 
surrogacy to overcome fertility issues or 
medical complication.  
 

 
What is surrogacy?  
Surrogacy is defined as the process whereby 
the surrogate becomes pregnant with a child 
and following the birth, the child is given to 
the intended parent[s].  
 
There are two forms of surrogacy, namely as 
follows:  
 

 Traditional surrogacy: where a 
surrogate uses her own egg to conceive 
through artificial insemination. 
 

 Gestational surrogacy: where a 
surrogate does not provide her own 
egg to achieve fertilisation. Rather, the 
embryos are created in vitro and 
transferred into the uterus of the 
surrogate. This can be completed with 
the intended parents’ eggs and sperm, 
creating a genetic link between at least 
one of the intended parents and the 
child. However, intended parents can 
also use donor sperm and eggs to 
create the embryo. Gestational 
surrogacy is far more common with  
the introduction of in vitro fertilisation 
(IVF).  

 

 
Is surrogacy legal in England and Wales?  
Surrogacy arrangements can be commercial or 
altruistic in nature. Commercialised surrogacy 
involves the surrogate being paid to carry the 
child. Whereas the altruistic model prohibits 
payments, save for reasonable expenses 
during the pregnancy, i.e. medical and 
maternity costs and travel expenses. Only 
altruistic surrogacy is legal in England and 
Wales.  
 
Since the introduction of the Surrogacy 
Arrangements Act 1985, commercialised 
surrogacy remains illegal in England and 
Wales. It is also a criminal offence to advertise 
that you are willing to become a surrogate or 
to advertise that you are seeking a surrogate.  
 
The legal framework for surrogacy  
The law of surrogacy in the UK has remained 
predominately the same for nearly 40 years. It 
is governed by two main statues; the 
Surrogacy Arrangements Act 1985 and the 
Human Fertilisation Embryology Act 1990 (as 
amended in 2008). Lady Hale, the former 
President of the Supreme Court in Whittington 
NHS Trust v XX [2020] UKSC 14 stated that the 
law of surrogacy is “fragmented and in some 
ways obscure.”  
 
A key aspect of a surrogacy agreement under 
English law, is that they are not legally 
enforceable and once the surrogate has given 
birth or even if the baby is living with you, the 
surrogate will be treated as the mother of the 
child. Also, if either party changes their mind 
with the arrangement, the agreement is not 
enforceable so it may result in a lengthy legal 
battle regarding parenthood.  
 
Is a Surrogacy agreement necessary?  
Once the couple or individual have found a 
suitable surrogate, the process should involve 
all parties entering into a surrogacy 
agreement, which serves as a guide as to how 
the arrangement will work. The agreement is 
tailored to the parties and may include details 
of expenses to be paid by the couple to the 
surrogate. However, surrogacy agreements are 
not enforceable in England and Wales, which 
means that if either the surrogate or the 
intended parents change their mind about the 
intended parents becoming responsible for 



the child at birth, the other party cannot take 
them to court to enforce the agreement. 
However, if a dispute arises between the 
parties, then an application can be lodged at 
the family court and the Judge will decide 
what is in the best interests and welfare of the 
child and what arrangements should be put in 
place. However, due to strict law, practitioners 
are not able to prepare or review surrogacy 
agreements or negotiate any terms on behalf 
of the surrogate or the intended parents.  
 
There are various non-profitable surrogate 
organisations who can offer support and act 
as an intermediary between the surrogate and 
the intended parents while they are agreeing 
the terms of the surrogacy agreement.  
 

 
 
What is legal parenthood? 
Under English law, a child can only have two 
legal parents.  
 
In surrogacy arrangements, the surrogate is 
the legal mother of the child from birth, 
regardless of any biological connection. If the 
surrogate is married or in a civil partnership 
then her spouse or partner is also considered 
to be the child’s legal father.  
 
In the UK, intended parents must apply for a 
parental order to acquire parental 
responsibility for their child born through 
surrogacy. When considering an application 
for a Parental order, the child’s welfare is the 
paramount consideration  
 
Parental Orders are governed by s.54 and s.54A 
Human Fertilisation and Embryology Act 2008 
and they can only be applied for post-birth, 
and subject to the following criteria being met:  
 

 The surrogate must consent to the 
application for parental order and can 
only give her consent 6 weeks post-
birth;  

 If the surrogate is married or in a civil 
partnership, the spouse/civil partner 
will also have to give their consent;  

 The intended parents have to be aged 
18 or over;  

 The child’s home needs to be with the 
intended parents;  

 The intended parents must lodge the 
application within 6 months of the 
child’s birth;  

 At least one of the intended parents 
must be genetically related to the 
child; and  

 The intended parents must reside in 
England and Wales permanently.  
 

If none of the conditions are met, the intended 
parents can apply to adopt the child through 
involving a registered adoption agency.  
 
Upon obtaining a parental order, parental 
responsibility is transferred from the 
surrogate to the intended parents. This can 
create practical implications for the intended 
parents as the surrogate has parental 
responsibility to make decisions about their 
child until the parental order is applied for. 
This is particularly difficult in cases where the 
relationship between the surrogate and the 
intended parents has broken down. If a 
medical emergency arises upon birth, the 
surrogate has parental responsibility so she 
would make any decisions about the child that 
may have life-altering implications. 
 
A parental order cannot be obtained if the 
surrogate withholds her consent. However, in 
such cases intended parents can apply for a 
Child Arrangements Order or an Adoption 
Order. 
 

 
 
The Law Commission’s proposals 
In some surrogacy-friendly states in the 
United States such as California, there are 
greater protections afforded to intended 



parents and surrogates prior to the birth, 
namely a pre-birth order. This order 
establishes the intended parents as the legal 
parents prior to birth. The Law Commission’s 
2023 report enunciated support for the 
clarification of parental status for intended 
parents into English law through their new 
pathway to legal parenthood for couples 
entering into domestic surrogacy agreements. 
The Law Commission’s proposals would 
assume that the intended parents are the legal 
parents of the child unless the surrogate 
applies for a parental order within six weeks 
of the child being born. If a surrogate changes 
her mind during the pregnancy then she will 
be the legal mother at birth. However, if the 
surrogate changes her mind after the birth 
then she will have to apply for a parental order 
within 6 weeks of the birth of the child.  In the 
vast majority of cases, the surrogate will 
consent prior to birth and this will ensure 
greater certainty for the intended parents and 
the unborn child as their status as parents is 
confirmed. It is important that there is a 
safeguard for the surrogate to change her 
mind so that she retains autonomy to make 
decisions about her body. However, this must 
be balanced against the intention of the 
parties to engage in a surrogacy agreement.  
 
Surrogacy as a family-building option is only 
going to continue to grow. The England and 
Wales’ legal framework is uncertain for the 
intended parents, the surrogate, and the 
unborn child and therefore reform to the law 
of surrogacy is long-awaited. The Law 
Commission’s proposal to make the intended 
parents the legal parents at birth is a welcome 
reform to provide greater certainty for all 
parties obtaining a domestic surrogacy 
arrangement.  
 

 
 
 
 
 

Where can I obtain further advice? 
There are 4 main UK surrogacy organisations 
which can offer information and advice.  

1. Brilliant Beginnings  
2. Childlessness Overcome Through 

Surrogacy  
3. Surrogacy UK 
4. My Surrogacy Journey 

 
Surrogacy organisations can help to match 
surrogates with intended parents to start their 
surrogacy journey. The UK Government 
website also provides surrogates and intended 
parents with helpful advice.  
 
How we can help 
At Hopkin Murray Beskine solicitors, we offer 
advice in respect of legal parentage, parental 
responsibility, parental order, surrogacy 
agreements. If you need advice in respect to 
matters involving surrogacy, then contact our 
family law team on 020 7272 1234  or email the 
team at  
FamilyPrivate@hmbsolicitors.co.uk    
 
 
By Melissa Jarvis, paralegal & Serena 
Sandhu, director 


